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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, -20348 -
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{The fAonorable Ken Hechler, Chairman
- [Supcommittee on Energy Research,

| Development and Demonstration

\Committee on Science and Technology

Houge of_Representatives

pear Mr. Chairman: -

L This is in response to your letter of Februarv 9, 1376,

recuesting our views on subsection 17(g)(2) of H.R. 3474 with
reqard to the disposition of nonnuclear demonstration plants

(ERDA) 2e a result of 2 default on a loan guarantee.by the

provides that:

"(2) If the Administrator makes 2 payment
: under paragraph (1) of this esubsection or
: : section 202(b) of the Geothermal Energy
e Research, Development, and Demonstration
i- Act of 1974 (30 U.5.C. 1142) (b)) the
] Administrator shall be subrogated to the
! rights of the recipient of such payrent as
: specified in the guarantee or related
! agreements including, where appropriate,
I "~ the authority (notwithstanding any other
!
t
!

provision of law) to complete, mainteln,
operate, lease, or otherwise dispose of
any property acquired pursuant to such

quarantee or related agreements, or to
permit the borrower, puvrsuant to an agree-
ment with the Administrator, to continue

} . to pursue the purposes of the comrercial

i ' Qemonstration facility if the Administrater

r determines that this is in the public

: ~interest." (Emphasis added.)

!

|

We recognize that arrangements mzy be made under the
above provislon in which the Government wculd nect ecquire
lthe right to dispose of property uvpon default. In these

acquired by the Energy Research and Development Administration

borrower managing the demonstration plant. Subsection 17(g)(2)
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~ [instances the disposition of such property would be governed
| 'by the terms of the appropztate agreenents.

ﬁ ‘ The concern, however, is with the disposition of

'~ property in which the Covernment, pursuant to agreexents

f executed, acquires e&n interest in the property that nay be

| 'digsposed of by the Govermment. In this regard, we believe

1 the phrase °“notwithatanding any other provision of law® f{n
. subsection 17(g)(2). would. exempt such disposals of demon-
stration plents and facilities from the provisions of the
' Pederal Property and Adminigtrative Saervices Act of 1949,
. a8 amended, 42 U.5.C. 5461, et seq.? It is further our view
. that in the absence of that phrase, such dispossls woulé be
. subject to the provisicns of the Act.

Subsection 17(g)(2) authorizes the Administrator of

' ERDA to dispose of eny property acquired pursuant to a
default under that section, With regard to this provision,
we agree with ERDA that it hzs authority, inherent in the

. enabling statutes, to dispose of products generaged by

. demonstration plants. In this regard, the phrase “potwith-

- standing any other provision of law" would exempt such
disposals of the demonstration plants and facilities fronm
the provisions of the Federal Property and Administrative

. Services Act of 1949, as asmended, 42 U.6.C. §461 et geq.*/

' ERDA, however, contends in the paper you furnished us

~that it alresdy has adequate statutory evthority to dispose

~ of demonstration plants without regard to the provisions of
the Pederal Property and Administrative Services Act. In

“

| %7 That Act provides that sny property under the control of any
Federal aqency which {s not required for the needs of that

. agency or for the discharge of its respongidillities, must be

| disposed of according to certein requirements in the Act.

| Reeponsibility for the disposition ang direction of such property
fs placed within the jurisdiction of the Administrator of the
General Services Administration. Under the provisione of the
2ct, the Adainistrator may delegzte those responsibilities to
the agency {in possession of the property. The designated
agency must dispose of the property in accordance with the

—osuthority delegated and regulations prescribed by the Adminis-
trator, S ' ‘
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-cupport of its position, ERDA cites provisions of the Energy
‘Reorganization Act of 1974 (P.L, 93-438), the Atomic Energy
Act of 1954, as amended (42 U,5.C. §2011 et seq.); and the
'Federal Nonnuclear Energy Research and Development Act of
'1974° (P.L. 93-577), We find no suck authority in exicting
‘legislation.

iznergg Reorganization Act'and Atomic Fnergy Act

With taqard to the Enerqgy Reorganization Act of 1974,
gection 107" of "that Act vrovides in parte e e
| "(a) The Administrator {s esuthorized to

j exercise his powers in such manner as to

‘ insure the continued conduct of research

} -and development and related activities in

: areas or fields deermed by the Adninistcator
to be pertinent to the acquisition of an
expanded fund of scientific, technical, and
practical knowledqge in enerqgy matters. To
this end, the aAdministrator {s authorized

to make &arranqewments (including contracts,
agreements, and loans) for the conduct of
research and development activitles with
private or public Institutions or persons,
including participation In joint or coopere-
tive projects of a research, developmental,
Or experimental naturej to make payments

(in Tump su» or installments, and in advance
or by way of reimbursement, with necessary
edjustments on account of overpayments or
underpayments)s ané generally to take such
steps a2 he may dJdeem nacessary or appropriate
ts perform functions now or hereafter vested
in him. 8uch functions of the Administrator
under this Act as are applicable to the
nuclear actlvities transferred pursuant to
this title shall be subject to the provicions
of the Atoric Encrgy Act of 1954, ae enmended,
and to other authority applicahle to such
nuclear activities. The nonnuclear responsi-
bITitTes and functions of the Administrator
refercted to In sections 103 and 104 of thie
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Act ghall be carried out pursusnt to the pre-
visions of this Act, appliceble authority
existing Immediately before the effective
date of thiz Act, or in accerdance with the
provisions of chapter 4 of the Atomic Energy
Act of 1334, a3 amended (42 U,8,C. 2051-2(053).
*{b) Bxcept for publle bhuildings as definead
in the Public Buildings Act of 1959, as amended,
and with respvect to leased space subject to the
provisions of Recrganization Plarn Numbered
18 of 1950, the Adefinistrator ig suthoriced to
~ acquire (by purchese, lease, condemnstion, or
otherwise), construct, improve, repsir, operate,
and maintain facilities and real property as
the Administrator deeme to be nocessary in and
outside of the Pietrict of Columbia. Such
authority shall apply only to facilities
required for the mainterance and operation of
laboratories, regearch and testina eites and
facilities, quarters, and related accommoda-
tions for employees and dependants of employces
of the Administration, snd such other special-
purpose real property as the Administrator deensg
to be necessary in and outside the District of
Calumpia. Title to any propverty or {nterest
therein, real, personal, or mized, acquired
pursuant to thiz section, chall be in the
United States.," (LCwmphasis added.)

S I

out his nonnuclear responsibilities in the same menner as ne
ie authorized to carry out his responesibilities under Chapter
'4 ‘of the Atomic Energy Act of 1954, as amended. The provisicns
lof that Chapter, sections 2051 2653 of title 42, relate solely
ito the conduct of research and develcpment activities in the
fnuclear field: section 2051 provides autherity to mazke con~

|

|  8ubsection 107(a) authorizes the Administrator to carry

tracts, agreemente, and other prrangements for nuclear research
land development; sectjon 2052 authorizes the Administrator to
iconduct the same type of research activities specified in sec-
tion 20517 and section 2053 auvthorizes ERDA to conduct research
activities fer other persons where private facilities are
|inadequate for those purposes. These provisions are not con-
cerned with the disposal of any property.
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, ERDA bhas zlsq cited section 161§ of the Atomic Enexgy
‘ Act ss authority to dispose of real anC personal preoperty,

this section, codified as subsection 2201(g) of title 4Z,
Eauthorizes ERDA to dispose of certein property in accordeance
_lwith the provisicns of Chapter 13 of that Act (42 U.S.C.A.
2201-2224). Subsection 2201(3j), the only other provision
'{n Chapter 13 concerning the disposition of prererty, does
lln fact asthorize disposals without regard to the nrovisions
of the Pederal Property and Adninistrative Services Act 'of
119499 however, it.does not fall within Chapter 4 _of the Atonic
Ererqgy Act. Furthermore, disposals made purcuant to suhsection
12201(3) are exempt from the provisions of the Federal Froperty
jand Administrative Services Act only (1) where such property
iconsiste of radioactive materizls or (2) where the disposel
‘can be justified on grounds of national security. Thus, this
avthority, while transferreé to ERDA by the Eneray Reorganiza-
ition Act, only applies to the disposals of radiocactive material
land those based on national security grounds.
{ It should also be noted that subsection 107(a) of the
iEnergy Reorganization Act of 1974 also avthorizes ERDA to
lcarry out its nonnuclear responaibilities ™ * * * pyureuvant
‘to * & ¢ applicable authority existing immediately before
ithe affective cate of this Act.” We believe this provision
‘can be interpreted as making the Federal Property and Admin-
istrative Services Act applicable to the disposition of non-
nuclear property by ERDA. Therefore, in view of the sbove
Fonsidetations, it 1s our opinion that neither the Energg
Reorganization Act of 1974 nor the Atomic Energy Act of 195¢,.
ias amended, provide adeguate authority for ERDA to dispose
lof nonnuclear demonstration plants acquired upon default of
'a borrower without reqgsrd to the provisions of the Pederal
!Property and Administrative Services Act of 1949, as smended.

{
ttederal Nonnuclear Energy Reseasrch and Development Act

with regard to the Federal Nonnuclear Energy Research:
land Development Act of 1974, ERDA contends that subsection
8(d)(2)(I) anc (J) of that Rct, reoviring plens for continued
luse of successful demonstration plents and plans for dismantl-
: ing unsuccegsful plants, exemplify Congressionel recognition
——i0f the need to exempt demonstration plant property from the
provisions of the federal Propetty and Administrative Services

____ iAct.__That subcection provides:

, -
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"(4)(1) The Adcinistrator shall, within
six months of enactmrent of this Act, pro-
mulgate requlations establishing orocedures
for submisgaion of proposalz to the Energy
Pesearch and Development Ademiniatration
for the purposes of this Act. 5Such regu-
lations shall esteblish = vrocedure for
selection of vropesals which-—-

] b3 * * *

‘———H *{2) » * * gpecify the types and form of

the information, data, and support docunmenta-
tion that are to he contained in propossls

for each form of Federal assistance or rarti-
cipration set forth in subgection 7(a): Provided,
That such proposzals tc the extent possible
shall include but not be limited to--

* » L] ] - &

f ""(I) plans for continued use of the plant if

| the demonstrstion is successful: and _

f () plans for dismantling of the plent if

: the demonstration is unsuccessful or otherwise

[ abondoned,”

|

| We do not believe that those subsections adequately support
'BRDA's contentfon, at least with respect to property, over which
‘the United States has disposal power, acquired upon default of
2 gquaranteed loan, - _ : :

t

[ These subgectjions provide that applicants from private
iinduatry must submit plans snd proposale to ERDA, in accord-
lsnce with regulations end procedures established by that

. |agency, for the receipt of Federsl assistance or perticipe-

tion in cooperative programs with Covernment as provided in
‘the Act. Under these provisions, such proposals should
'include plans for both the continued use and the possible
'dismantling of demonstration plants. However, we do not view
{the language of these provisions aes being broad enough to
exempt any disposals of those plante from the provisions of

Ethe Pederal Property and Adminlistrative Fervices Act.
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: Therefore, it is our opinion that the provisions of the
5Nonnuc1ear Energy Research and Cevelopment Act of 1974 does
‘not grant ERDA authority without rezard to the provisions of
‘the Pederel Property and Administrative Servicer Act;*/ to
‘dispose of demonstration plant properties, over which the
United Statees has disposal power, acquired as & result of a
defaulted loan.

Sincerely yours,

— | SIGNED ELMER B. STAATS

Comptroller General
of the United States

- %/ It eshould be noted that section 433 of title 44, the

antitrust provigion of the Federal Proverty and Adrinistrative

Services Act of 1948, as awended, prohibits any Federal agency

frtom 4isposing of any plants or other property to any private

interest without the advice of the Attorney General 3s to

. whether such a disposal would be inconsistent with the anti-

~trust laws, This section apwlies to real vroperty where the

- acoufsition ccst to the Government was at least $1,000,000,

and to persocnal property with an acquisition cost of at least

$3,000,000. In view of the likely sizeable monetary investment

. in the demonstration plants and fecilities, there is little

! doubt that this section would have potential application to the
dispesition of such demonstration nlants. This would appear

~to bolster the arcument that such disposzals should be subject

- to the provisions of the Federal Proparty and Administrative

. _Services Act.




